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Re: E l e c t i o n O f f i c e Case Nos. 
Post 74-LU406-MGN, P-783-LU406-MGN 
and P-784-LU4 06-MGN 

Gentlemen: 
Three p r o t e s t s were f i l e d p u r s u a n t t o t h e Pule s 

f o r t h e IBT I / i t e r n a t i o n a l Union Delegate and Officer 
Election, r e v i s e d August 1, 1990, ("Joules") c o n c e r n i n g 
t h e r e r u n e l e c t i o n conducted by t h e E l e c t i o n O f f i c e r 
f o r d e l e g a t e s and a l t e r n a t e d e l e g a t e s t o t h e 1991 
I n t e r n a t i o n a l E l e c t i o n from L o c a l Union 406. Two o f 
t h e p r o t e s t s were f i l e d p r i o r t o t h e date o f t h e 
e l e c t i o n b a l l o t count. Since t h e s e p r o t e s t s i n v o l v e d 
a l l e g a t i o n s o f v i o l a t i o n s w h i c h , even i f t r u e , c o u l d 
n o t be remedied by t h e c o u n t d a t e , t h e y were d e f e r r e d 
by t h e E l e c t i o n O f f i c e r f o r p o s t - e l e c t i o n c o n s i d e r a ­
t i o n . i?ules, A r t i c l e X I , S e c t i o n 1 ( a ) ( 4 ) ( b ) . The 
t h i r d p r o t e s t was f i l e d p o s t - e l e c t i o n . 

Mr. James E. T o l , a member o f L o c a l 406, f i l e d 
a p r o t e s t on May 28, 1991 ( E l e c t i o n O f f i c e Case No. 
P-784-LU406-MGN); t h a t p r o t e s t complains about a l l e g e d 
i n a d e q u a c i e s i n t h e E l e c t i o n N o t i c e and M a i l B a l l o t 
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V o t i n g I n s t r u c t i o n s s e n t t o a l l members o f L o c a l 406 
n o t i f y i n g them o f t h e E l e c t i o n O f f i c e r ' s d i r e c t i v e t o 
h o l d a second r e r u n e l e c t i o n f o r d e l e g a t e , i . e . , a 
t h i r d m a i l b a l l o t e l e c t i o n , and e n c l o s i n g t h e i r 
b a l l o t s . Mr. Gene E. D a v i s , a c a n d i d a t e f o r d e l e g a t e 
from IBT L o c a l 406 r u n n i n g on t h e New D i r e c t i o n S l a t e , 
a l s o f i l e d a p r o t e s t on May 28, 1991 ( E l e c t i o n O f f i c e 
Case No. P-783-LU406-MGN); t h a t p r o t e s t complains about 
p u r p o r t e d i m p r o p r i e t i e s i n t h e manner i n which L o c a l 
406 responded t o Mr. Davis's r e q u e s t f o r m a i l i n g l a b e l s 
f o r t h e d i s t r i b u t i o n o f campaign l i t e r a t u r e t o members 
of L o c a l 406 i n c o n n e c t i o n w i t h t h e second r e r u n e l e c ­
t i o n . Both o f t h e s e p r o t e s t s were d e f e r r e d u n t i l a f t e r 
t h e b a l l o t s were c o u n t e d on June 7, 1991, and t h e r e ­
s u l t s o f t h e second r e r u n e l e c t i o n were announced. 

By l e t t e r d a t e d June 10, 1991, d o c k e t e d as E l e c ­
t i o n O f f i c e Case No. Post 74-LU406-MGN, a copy o f 
which i s e n c l o s e d , Mr. Davis supplemented h i s p r o t e s t 
by adding s e v e r a l new i s s u e s , namely, a c l a i m t h a t 
t h e Team 4 06 S l a t e had i m p r o p e r l y used Union b u l l e t i n 
boards t o p o s t l i t e r a t u r e c o n t a i n i n g m i s l e a d i n g s t a t e ­
ments and a c l a i m t h a t t h e m a i l l a b e l s s u p p l i e d by 
L o c a l 4 06 were i n c o m p l e t e . 

The h i s t o r y o f e l e c t i o n problems i n L o c a l 406's 
d e l e g a t e e l e c t i o n i s c o m p l i c a t e d . The f i r s t d e l e g a t e 
e l e c t i o n o c c u r r e d i n January 1991. Because i n e l i g i b l e 
c a n d i d a t e s were l i s t e d on t h e b a l l o t , t h e E l e c t i o n 
O f f i c e r o r d e r e d t h a t t h e e l e c t i o n be r e r x i n ( E l e c t i o n 
O f f i c e Case No. Post-10-LU406-MGN); t h a t o r d e r was 
a f f i r m e d on appea l t o t h e Independent A d m i n i s t r a t o r 
(91-Elec.App.-85 ( S A ) ) . The second e l e c t i o n was h e l d 
i n A p r i l 1991. Because b a l l o t s were n o t s e n t t o 438 
members and because o f i m p r o p r i e t i e s i n c a n d i d a t e 
m a i l i n g s (one o f t h e s l a t e s was d e n i e d use o f the n o t -
f o r - p r o f i t m a i l i n g p e r m i t and no d i s c l a i m e r was con­
t a i n e d on t h e l i t e r a t u r e m a i l e d by a n o t h e r s l a t e ) and 



r 

Page 3 
Mr. James E. T o l 
Mr. Gene E. Davis 
Kenneth DeVries, S e c r e t a r y - T r e a s u r e r 
IBT L o c a l 406 

June 14, 1991 

i n v iew o f t h e cl o s e n e s s o f t h e e l e c t i o n r e s u l t s , t h e 
E l e c t i o n O f f i c e r o r d e r e d a second r e r u n e l e c t i o n 
( E l e c t i o n O f f i c e Case Nos. Po s t 71-LU406-MGN and P-717-
LU406-MGN). 

The t h i r d e l e c t i o n i n L o c a l 406 f o r n i n e d e l e g a t e s 
and t h r e e a l t e r n a t e d e l e g a t e s was completed on June 7, 
1991. The r e s u l t s o f a l l t h r e e e l e c t i o n s are l i s t e d 
below: 

Candidates J a n u a r y 

D e l e g a t e s 

New D i r e c t i o n S l a t e 

Denny Brougham 962 
Gene Davis 973 
Tom F r e y l i n g 943 
Paul Gardner 941 
T e r r y Haehnel 921 
Fred Hatch 974 
Paul Manley 939 
Joe Murphy 963 
Pat P i t s c h 942 

A p r i ; 

758 
739 
742 
718 
702 
757 
725 
776 
748 

June 

670 
656 
661 
647 
626 
682 
657 
687 
646 

Team 406 S l a t e 

Ken DeVries 
L y l e Baker 
B r i a n Seeley 
Ron Anderson 
Dale Nyhuis 
Bruce B u r k h o l d e r 
Tom Hohman 
Pat Burns 
Bob Popma 

978 
965 
991 
985 
924 
914 
948 
990 
920 

1033 
1003 
1010 
1026 
980 
971 
965 

1035 
970 

744 
730 
753 
742 
725 
716 
710 
773 
708 
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4 06 Teamsters For Ron Carey 

Dennis C h i l d s 
B i l l M u l l e n 
John Timm 
Doug S h i f k e y 
L i s a Plamondon 
Kent Ackerman 
R o b e r t Schmeltzer 
J e r r y Z e i t s 

Independent Candidates 

Ron Talman 
Tom S l e i d e r 

184 252 160 
188 233 159 
163 216 143 
135 192 142 
227 
170 233 148 
160 
166 208 12 3 

134 171 104 
110 

A l t e r n a t e Delegates 

New D i r e c t i o n S l a t e 

Joe Lowe 
Team 406 S l a t e 

1059 

129 

862 

1155 
1180 
1238 

1159 
1180 
1236 

97 

761 

855 
881 
901 

P e t e r Vanderweg 
John Conner 
L a r r y Haisma 

W h i l e t h e w i n n e r s o f t h e f i r s t e l e c t i o n were s p l i t 
between t h e members o f t h e New D i r e c t i o n S l a t e and t h e 
Team 406 S l a t e , c a n d i d a t e s r u n n i n g on t h e Team 406 
S l a t e won a l l r a c e s i n t h e second and t h i r d e l e c t i o n s . 
The c l o s e s t v o t e m a r g i n i n t h e t h i r d e l e c t i o n was 21 
v o t e s . 1/ 

1/ Bob Popma was t h e lo w e s t d e l e g a t e w i n n e r w i t h 
708 v o t e s and Joe Murphy was t h e h i g h e s t l o s e r 
w i t h 687 v o t e s . As f o r t h e a l t e r n a t e s , t h e r e 
was a 94 v o t e m a r g i n between P e t e r Vanderweg 
w i t h 855 v o t e s and Joe Lowe w i t h 761 v o t e s . 
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I . James E. T o l ' s P r o t e s t (Case No. P-784-LU406-MGN^ 

Mr. T o l complains about a l l e g e d i n a d e q u a c i e s i n 
t h e E l e c t i o n N o t i c e which was s e n t t o a l l members o f 
L o c a l 406 i n t h e m a i l b a l l o t p a c k e t w h i c h a l s o con­
t a i n e d t h e i r b a l l o t s f o r t h e t h i r d e l e c t i o n . The 
f i r s t p aragraph o f t h e n o t i c e , which Mr. T o l c l a i m s 
was i n c o m p l e t e , s t a t e s as f o l l o w s : 

E l e c t i o n r u l e v i o l a t i o n s , w h i c h t o g e t h e r may 
have a f f e c t e d t h e outcome, p r e v e n t t h e El e c ­
t i o n O f f i c e r from c e r t i f y i n g t h e r e s u l t s o f 
th e A p r i l 13, 1991 r e r u n e l e c t i o n f o r d e l e ­
g a t e s t o t h e 1991 IBT Conv e n t i o n . T h e r e f o r e , 
i n accordance w i t h A r t i c l e X I Sec. 3 o f t h e 
Rules, t h e E l e c t i o n O f f i c e r has d i r e c t e d t h a t 
t h e e l e c t i o n must be h e l d a g a i n . 

The second and f i n a l paragraph o f t h e n o t i c e c o n t a i n s 
i n s t r u c t i o n s and d e a d l i n e s f o r v o t i n g and m a i l i n g t h e 
b a l l o t . 

Mr. T o l b e l i e v e s t h a t t h e n o t i c e s h o u l d have 
c o n t a i n e d more d e t a i l s about how t h e t h i r d e l e c t i o n 
came abou t ; he a s s e r t s t h a t t h e E l e c t i o n O f f i c e r 
s h o u l d have d e s c r i b e d t h e v i o l a t i o n s w h i c h were 
committed and named t h e persons who committed t h e 
v i o l a t i o n s . Mr. T o l b e l i e v e s t h a t t h e E l e c t i o n O f f i ­
c e r was o b l i g e d t o supply t h e membership w i t h t h e 
f a c t u a l d e t a i l s about t h e p r i o r p r o t e s t s i n p a r t t o 
c o u n t e r t h e c l a i m s made by members o f t h e Team 406 
S l a t e b l a m i n g t h e E l e c t i o n O f f i c e r f o r t h e r e r u n 
problems w i t h o u t acknowledging t h e i r own c u l p a b i l i t y 
i n t h e p r i o r p r o t e s t s . 2/ 

2/ On May 24, 1991, Mr. T o l s u b m i t t e d a copy o f a 
l e a f l e t from t h e Team 406 S l a t e w h i c h a p p a r e n t l y 
was p o s t e d on u n i o n b u l l e t i n boards s h o r t l y a f t e r 
May 22, 1991, t h e d a t e i t was s e n t ; t h i s l e a f l e t 
p u r p o r t s t o d e s c r i b e t h e h i s t o r y o f t h e f i r s t two 
e l e c t i o n s and asks f o r c o n t i n u e d s u p p o r t i n t h e 

(c o n t i n u e d . . . ) 
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See a l s o E l e c t i o n O f f i c e r Case No. P-703-LU406-
MGN, a f f i r m e d 91-Elec.App.-120, w h e r e i n Mr. T o l and Mr. 
Davis complained t h a t l i t e r a t u r e s e n t by t h e L o c a l t o 
th e membership e x p l a i n i n g t h e E l e c t i o n O f f i c e r ' s b a s i s 
f o r c o n d u c t i n g t h e f i r s t r e r u n e l e c t i o n w r o n g f u l l y 
e x c u l p a t e d Mr. DeVries f r o m any g u i l t i n c a u s i n g t h e 
E l e c t i o n O f f i c e r t o condu c t a r e r u n e l e c t i o n . The 
E l e c t i o n O f f i c e r r e q u i r e d t h e L o c a l t o pay f o r a m a i l ­
i n g by t h e E l e c t i o n O f f i c e r o f t h e Independent A d m i n i s ­
t r a t o r ' s d e c i s i o n a f f i r m i n g t h e o r d e r f o r t h e f i r s t 
r e r u n and t h e b r i e f o f t h e E l e c t i o n O f f i c e r t o t h e 
Independent A d m i n i s t r a t o r i n o r d e r t o cure any c o n f u ­
s i o n as t o f a u l t c r e a t e d by t h e L o c a l ' s m a i l i n g . 

The Rules f o r t h e IBT I n t e r n a t i o n a l Union and 
Delegate O f f i c e r E l e c t i o n c o n t a i n s e v e r a l p r o v i s i o n s 
c o n c e r n i n g t h e c o n t e n t s o f o f f i c i a l n o t i c e s p e r t a i n ­
i n g t o t h e e l e c t i o n s : A r t i c l e X I I , S e c t i o n 3 ( c ) r e ­
q u i r e s t h e E l e c t i o n O f f i c e r t o i n c l u d e i n t h e m a i l 
b a l l o t packet " i n s t r u c t i o n s r e g a r d i n g t h e pr o c e d u r e 
f o r m a i l b a l l o t v o t i n g ; " A r t i c l e I I , S e c t i o n 5 ( d ) s e t s 
f o r t h w i t h s p e c i f i c i t y t h e c o n t e n t s o f t h e n o t i c e o f 
e l e c t i o n ; A r t i c l e I I , S e c t i o n 8 d e s c r i b e s t h e b a l l o t . 
Indeed, t h e E l e c t i o n O f f i c e r p r o m u l g a t e d and d i s t r i ­
b u t e d p r o t o t y p e n o t i c e s i n conformance w i t h t h e 
E l e c t i o n Rules. The c o n t e n t s o f a l l o f t h e n o t i c e s 
i s l i m i t e d t o t h e manner i n w h i c h t h e b a l l o t i s t o be 
completed ( e . g . , "Vote f o r no more t h a n d e l e g a t e 
c a n d i d a t e s . . . . " A r t i c l e I I , S e c t i o n 8 ( c ) ) and t h e 
a c t u a l mechanics o f t h e e l e c t i o n ( e . g . , t h e d e a d l i n e 
f o r r e c e i p t o f t h e m a i l b a l l o t ) . N o t h i n g i n t h e Rules 
r e q u i r e s o r a u t h o r i z e s t h e E l e c t i o n O f f i c e r t o i n c l u d e 
any o t h e r types o f n a r r a t i v e s i n these o f f i c i a l 
n o t i c e s . I n p a r t i c u l a r , t h e r e i s no r e q u i r e m e n t i n t h e 
Rules t h a t t h e i n s t r u c t i o n s accompanying m a i l b a l l o t s 
a d v i s e v o t e r s o f t h e outcome o f p r o t e s t s or t h e reasons 
f o r r e r u n e l e c t i o n s . 

2 / ( . . . c o n t i n u e d ) 
t h i r d e l e c t i o n . T h i s i s t h e same l e a f l e t about 
which Mr. Davis has complained (see d i s c u s s i o n 
i n f r a a t pp. 14-15). 
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The reasons why such a d d i t i o n a l i n f o r m a t i o n s h o u l d 
n o t be i n c l u d e d i n o f f i c i a l e l e c t i o n n o t i c e s i s p a r t i c ­
u l a r l y a p p l i c a b l e t o t h i s case. I n e f f e c t , Mr. T o l i s 
r e q u e s t i n g t h e E l e c t i o n O f f i c e r t o i n c l u d e p a r t i s a n 
campaign m a t e r i a l i n t h e m a i l b a l l o t p a c k e t , t h a t i s , 
i n f o r m a t i o n w h i c h would be d e t r i m e n t a l t o t h e campaign 
o f t h e Team 406 S l a t e . While t h e E l e c t i o n O f f i c e r ' s 
d e c i s i o n s on p r o t e s t s a re p u b l i c and a v a i l a b l e f o r 
d i s s e m i n a t i o n by any c a n d i d a t e , t h e E l e c t i o n O f f i c e r 
w o u l d be r e m i s s i n i n c l u d i n g such i n f o r m a t i o n i n t h e 
m a i l b a l l o t p a c k e t . Such i n f o r m a t i o n c o u l d t e n d t o 
c o l o r a v o t e r ' s c h o i c e s and would l e n d an appearance o f 
p a r t i a l i t y on t h e p a r t o f t h e E l e c t i o n O f f i c e r . The 
E l e c t i o n O f f i c e r ' s mandate t o be i m p a r t i a l would be 
compromised by a c c e p t i n g Mr. T o l ' s c o n t e n t i o n ; i n c l u d ­
i n g i n t h e b a l l o t package st a t e m e n t s as t o t h e g u i l t 
o f c e r t a i n c a n d i d a t e s i n p r i o r Rules v i o l a t i o n s would 
be h i g h l y i n f l a m m a t o r y and improper. 

For t h e s e reasons, Mr. T o l ' s p r o t e s t i s hereby 
d e n i e d . 2/ 
I I . Gene E. Davi s ' s P r o t e s t (Case No. P-783-LU406-MGN). 

By l e t t e r d a t e d May 25, 1991, Mr. Davis p r o t e s t e d 
t h e f a i l u r e o f L o c a l 406 t o p r o v i d e t h e New D i r e c t i o n 
S l a t e , f o r w h i c h he was a c a n d i d a t e f o r d e l e g a t e , m a i l 
l a b e l s i n a t i m e l y manner, i . / The b a l l o t s f o r t h e 
t h i r d e l e c t i o n were m a i l e d t o L o c a l 406 members on 

1/ Mr. T o l a l s o r e q u e s t s a r e i n v e s t i g a t i o n o f a l l 
o f h i s p r i o r p r o t e s t s and f u r t h e r a l l e g e s i n a 
g e n e r a l , c o n c l u s o r y sentence t h a t o f f i c e r s o f 
L o c a l 406 have n o t been f a i r and hon e s t . The 
E l e c t i o n O f f i c e r c o n s i d e r s t h e s e a d d i t i o n a l 
comments t o be w i t h o u t s u f f i c i e n t b a s i s f o r 
f u r t h e r d i s c u s s i o n . 

4/ Mr. Davis's p r o t e s t l e t t e r was f o l l o w e d by a t h r e e 
page l e t t e r d a t e d May 28, 1991, l i m i t e d t o t h e 
i s s u e o f m a i l l a b e l s , which f u r t h e r d e l i n e a t e d h i s 
b a s i s f o r c o n t e n d i n g t h a t t h e Election Rules had 
been v i o l a t e d . 
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Wednesday, May 22, 1991. Mr. Davis r e q u e s t e d m a i l 
l a b e l s f r o m L o c a l 406 t h a t v e r y same day. Mr. Davis's 
excuse f o r n o t r e q u e s t i n g t h e l a b e l s e a r l i e r was "a 
problem i n r a i s i n g campaign f u n d s " t h a t was r e s o l v e d on 
Tuesday e v e n i n g . May 2 1 s t . Mr. Davis r e c e i v e d t h e 
m a i l l a b e l s f r o m L o c a l 406 on F r i d a y a f t e r n o o n . May 24, 
1991, and was a b l e t o complete h i s m a i l i n g on t h a t 
d a t e . The m a i l house he used s p e c i f i c a l l y c o n f i r m e d 
t o an E l e c t i o n O f f i c e r r e p r e s e n t a t i v e t h a t i t was a b l e 
t o complete t h e p r o c e s s i n g o f t h e New D i r e c t i o n s S l a t e 
l i t e r a t u r e and d e l i v e r i t t o t h e p o s t o f f i c e p r i o r t o 
t h e c l o s e o f b u s i n e s s on F r i d a y , May 24, 1991. Mr. 
Davis a l l e g e s t h a t t h e two day d e l a y i n c o m p l y i n g w i t h 
h i s r e q u e s t v i o l a t e s A r t i c l e V I I I , S e c t i o n 6 ( f ) , o f t h e 
E l e c t i o n Rules which s t a t e s : "The Union s h a l l e x e r c i s e 
a l l r e a s o n a b l e e f f o r t s t o i n s u r e t h a t each c a n d i d a t e ' s 
campaign l i t e r a t u r e i s processed and d i s t r i b u t e d i n a 
complete and prompt manner." 

I n v e s t i g a t i o n r e v e a l s t h a t t h e p r o c e s s o f p r i n t ­
i n g t h e m a i l l a b e l s f o r L o c a l 406's members from IBT's 
TITAN computer system n o r m a l l y s h o u l d t a k e a p p r o x i ­
mately t h r e e h o u r s . The L o c a l 406 employees who oper­
at e t h e TITAN computer spent a l l day Wednesday and 
Thursday, May 22nd and 2 3 r d , p o s t i n g dues r e c e i p t s 
and b i l l i n g employers; b o t h f u n c t i o n s i n v o l v e p r i n t ­
i n g as w e l l as computer d a t a e n t r y on t h e TITAN 
computer. The L o c a l ' s s t a f f w ould have had t o i n t e r ­
r u p t t h o s e j o b d u t i e s t o comply w i t h Mr. Davis's 
r e q u e s t . 6/ 

5/ Mr. Davis o f f e r s no excuse f o r f a i l i n g t o 
i n q u i r e e a r l i e r about how l o n g i t would t a k e 
L o c a l 406 t o p r o v i d e l a b e l s . 

6/ The E l e c t i o n O f f i c e r notes t h a t he has and c o n t i n u e s 
t o encourage L o c a l Unions t o p o s t dues on a r e g u l a r 
and t i m e l y b a s i s t o h e l p ensure t h a t t h e dues pay­
ment r e c o r d s o f a l l members e l i g i b l e t o v o t e i n t h e 
e l e c t i o n p r o p e r l y r e f l e c t such e l i g i b i l i t y . For 
L o c a l 406, t h e May p o s t i n g s were necessary t o enable 

( c o n t i n u e d . . . ) 
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There was a s i g n i f i c a n t and e x t r a o r d i n a r y b r e a k ­
down o f t h e e n t i r e n a t i o n w i d e T i t a n system on F r i d a y 
m o r n i n g , May 24, 1991, due t o a power f a i l u r e i n t h e 
TITAN mainframe i n Washington D. C. As soon as t h e 
TITAN system became o p e r a b l e , t h e l a b e l s r e q u e s t e d by 
Mr. D a v i s were p r i n t e d . The l a b e l s were completed 
and d e l i v e r e d t o Mr. D a v i s ' s m a i l i n g s e r v i c e a t ap­
p r o x i m a t e l y 3:00 p.m. on F r i d a y , May 24, 1991, and 
t h e l i t e r a t u r e was m a i l e d on t h a t same day. 

The E l e c t i o n Rules c o n t a i n a s t a n d a r d o f r e a s o n ­
a b l e n e s s f o r responding t o a c a n d i d a t e ' s r e q u e s t ; 
t h e R u l es do n o t r e q u i r e a L o c a l Union t o i n t e r r u p t 
i t s n o r m a l o p e r a t i o n s . I n t h i s case, t h e E l e c t i o n 
O f f i c e r concludes t h a t L o c a l 406 d i d n o t u n r e a s o n a b l y 
d e l a y i n responding t o Mr. Davis's r e q u e s t . L o c a l 
406 had no n o t i c e p r i o r t o May 22, 1991 t h a t Mr. Davis 
w o u l d r e q u e s t m a i l i n g l a b e l s o r was even c o n t e m p l a t i n g 
a campaign m a i l i n g . D u r i n g t h e f i r s t r e r u n , t h e New 
D i r e c t i o n s S l a t e made no campaign m a i l i n g . Thus, t h e 
L o c a l had no b a s i s f o r assuming t h a t Mr. Davis would 
r e q u i r e m a i l i n g l a b e l s and no reason t o a l t e r i t s 
n o r m a l schedule f o r p o s t i n g and b i l l i n g . 

W h i l e Mr. Davis's o b j e c t i v e — h a v i n g h i s l i t e r a ­
t u r e r e c e i v e d as c l o s e as p>ossible t o t h e d a t e t h e 
b a l l o t s were r e c e i v e d — i s u n d e r s t a n d a b l e , Mr. Davis's 
t a r d i n e s s i n making t h e r e q u e s t undoubtedly c o n t r i b u t e d 
t o t h e two day d e l a y . I f L o c a l 406 had had p r i o r 
n o t i c e o f Mr. Davis's r e q u e s t , i t m i g h t have been a b l e 
t o accommodate Mr, D a v i s more e a s i l y . Even i f Mr. 
D a v i s had i n f o r m e d t h e L o c a l o f t h e p o s s i b i l i t y t h a t 
he m i g h t need m a i l i n g l a b e l s , t h e L o c a l c o u l d have 
a t t e m p t e d t o schedule and p e r f o r m i t s p o s t i n g and b i l l ­
i n g o p e r a t i o n s on an e a r l i e r d a t e , e n a b l i n g t h e TITAN 

6 / ( . . . c o n t i n u e d ) 
t h e E l e c t i o n O f f i c e r t o v e r i f y e l i g i b i l i t y a t t h e 
June, 1991 c o u n t . E l i g i b i l i t y t o v o t e r e q u i r e s dues 
p a i d t h r o u g h t h e month p r i o r t o t h e month o f t h e 
e l e c t i o n . 
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t o be used f o r t h e p r i n t i n g o f m a i l i n g l a b e l s on May 
22 o r 23, 1991. Mr. Davis c o u l d n o t r e a s o n a b l y expect 
L o c a l 406's TITAN o p e r a t o r t o drop o t h e r j o b d u t i e s t o 
comply i n s t a n t a n e o u s l y w i t h h i s p r e v i o u s l y unannounced 
r e q u e s t . 

For t h e s e reasons, t h e E l e c t i o n O f f i c e r denies 
t h i s aspect o f Mr. Davis's p r o t e s t . 

I I I . The Post E l e c t i o n P r o t e s t 
(Case No. Post 74-LU406-MGN) 
On Monday, June 10, 1991, t h r e e days a f t e r b a l l o t s 

were counted i n t h e t h i r d e l e c t i o n , Mr. Davis "supple­
mented" h i s p r e v i o u s p r o t e s t by a d d i n g s e v e r a l , en­
t i r e l y new a l l e g a t i o n s : a c l a i m t h a t t h e m a i l l a b e l s 
b e l a t e d l y s u p p l i e d were i n c o m p l e t e ; a c l a i m t h a t t h e 
New D i r e c t i o n s S l a t e was de n i e d access t o Union b u l l e ­
t i n boards where t h e Team 406 S l a t e p o s t e d l i t e r a t u r e 
on May 22, 1991; and a c l a i m t h a t t h e l i t e r a t u r e posted 
by t h e Team 406 S l a t e on May 22, 1991, was f a l s e and 
m i s l e a d i n g . 

A. T i m e l i n e s s o f Mr. Davis's Supplemental Claims. 

Mr. Davis's l e t t e r d a t e d June 10, 1991, s e t s f o r t h 
h i s s u p p l e m e n t a l c l a i m s . W i t h r e s p e c t t o h i s a l l e g a ­
t i o n t h a t t h e m a i l l a b e l s were i n c o m p l e t e , he a l l e g e s 
t h a t he l e a r n e d of t h i s f a c t i n c o n v e r s a t i o n s w i t h 
R e g i o n a l C o o r d i n a t o r James DeHaan. I n v e s t i g a t i o n r e ­
v e a l s t h a t t h e s e c o n v e r s a t i o n s o c c u r r e d p r i o r t o May 
22, 1991, t h e date t h e b a l l o t s were m a i l e d . With 
r e s p e c t t o h i s a l l e g a t i o n s o f improper use o f Union 
b u l l e t i n boards by t h e Team 406 S l a t e and m i s l e a d i n g 
s t a t e m e n t s i n t h e l i t e r a t u r e p o s t e d , Mr. Davis a l l e g e s 
t h a t he was unaware o f t h e p o s t i n g s u n t i l June 8 t h 
even though t h e campaign l i t e r a t u r e was s e n t t o a l l 
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L o c a l 406 stewards on May 22nd and was p o s t e d f o r 
s e v e r a l weeks p r i o r t o June 8 t h . 7/ 

A r t i c l e X I , S e c t i o n 1 of t h e Rules r e q u i r e s t h a t 
p r o t e s t s be f i l e d w i t h i n f o r t y - e i g h t h ours. While t h e 
E l e c t i o n O f f i c e r has i n t e r p r e t e d t h i s r e q u i r e m e n t i n a 
l i b e r a l manner t o f a c i l i t a t e access t o t h e r e m e d i a l 
p r o v i s i o n s o f t h e Rules, i n t h i s i n s t a n c e Mr. Davis 
has abused t h e process w i t h t h i s b e l a t e d supplemental 
s u b m i s s i o n . One may e a s i l y conclude from t h e sequence 
o f e v e n t s t h a t Mr. Davis delayed h i s submission u n t i l 
a f t e r t h e e l e c t i o n count because he l o s t t h e e l e c t i o n 
and n o t because he had no p r i o r knowledge o f t h e 
a l l e g e d v i o l a t i o n s . 

H a v i n g f i l e d p r o t e s t s i n t h e p a s t , Mr. Davis was 
w e l l aware o f t h e procedures. For t h e s e reasons, t h e 
E l e c t i o n O f f i c e r concludes t h a t Mr. Davis's s u p p l e ­
mental s u b m i s s i o n was not f i l e d i n a t i m e l y manner. 
I n r e B a r c l a y , 91 Elec.App. 111. N o t w i t h s t a n d i n g 
t h i s d e c i s i o n , and i n o r d e r t o p r o v i d e t h e p a r t i e s 
w i t h t h e most complete r e s o l u t i o n o f t h e m a t t e r s 
r a i s e d , t h e E l e c t i o n O f f i c e r w i l l c o n s i d e r a l l o f 
Mr. D a v i s ' s c l a i m s on t h e i r m e r i t s . 

B. The A l l e g e d l y Incomplete M a i l L a b e l s . 

The m a i l l a b e l s p r o v i d e d t o Mr. Davis c o n t a i n e d 
t h e names o f a l l members i n good s t a n d i n g on May 2 4 t h , 
t h e d a t e t h e l a b e l s were p r i n t e d . However, i n a c c o r ­
dance w i t h t h e E l e c t i o n O f f i c e r ' s d e t e r m i n a t i o n , b a l ­
l o t s f o r t h e t h i r d e l e c t i o n were t o be sen t t o an 
a d d i t i o n a l group o f members who were i n good s t a n d i n g 
i n J a n u a r y , t h e d a t e of t h e f i r s t e l e c t i o n , a l t h o u g h ̂  

7/ Mr. T o l , who has p r e v i o u s l y been a l i g n e d w i t h 
Mr. Davis ( t h e y j o i n t l y f i l e d Case No. P-717-
LU4 06-MGN) s u b m i t t e d t h e v e r y same documents 
t o t h e E l e c t i o n O f f i c e on May 24, 1991. 
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t h e y were n o t i n good s t a n d i n g as o f May. fi/ The 
l a b e l s p r o v i d e d Mr. Davis by t h e L o c a l Union d i d n o t 
i n c l u d e t h e names o f members who, whether o r n o t i n 
good s t a n d i n g i n January, were i n a c t i v e i n May, 1991. 
Mr. Davis s t a t e s t h a t , due t o t h e a l l e g e d Joule's 
v i o l a t i o n by L o c a l 406, h i s campaign l i t e r a t u r e was 
n o t s e n t t o t h i s a d d i t i o n a l group. £/ 

A r t i c l e V I I I , S e c t i o n 6(e) o f t h e Election Rules 
s t a t e s : 

I n c o mplying w i t h r e q u e s t s t o m a i l l i t e r a ­
t u r e , t h e Union s h a l l use t h e current- names 
and addresses t h a t a re on f i l e f o r a l l 
r e l e v a n t members i n good s t a n d i n g 
(Emphasis added.) 

L o c a l 406 complied w i t h t h e mandate o f t h e E l e c t i o n 
R u l e s ; i t p r o v i d e d a l i s t o f c u r r e n t names and 
addresses which i s a l l t h a t t h e E l e c t i o n Rules r e q u i r e . 
I n d e e d , t h a t was a l l t h a t Mr. Davis r e q u e s t e d ; h i s 

8/ I n Case Nos. Post 71-LU406-MGN and P-717-LU406-
MGN, t h e E l e c t i o n O f f i c e r found t h a t t h e f a i l u r e 
t o send b a l l o t s t o 438 members who were e l i g i b l e 
v o t e r s i n t h e f i r s t e l e c t i o n i n January, b u t were 
n o t l i s t e d as e l i g i b l e v o t e r s i n t h e second e l e c ­
t i o n i n A p r i l , was i n a p p r o p r i a t e and was a f a c t o r 
i n t h e d e c i s i o n t o h o l d a t h i r d e l e c t i o n . 

9/ The t a l l y s h e e t f o r t h e t h i r d e l e c t i o n i n d i c a t e s 
t h a t 7623 b a l l o t s were s e n t o u t i n t h e i n i t i a l 
m a i l i n g . Mr. Davis s t a t e s t h a t he r e c e i v e d 6718 
m a i l i n g l a b e l s , and, t h e r e f o r e , he a s s e r t s t h a t 
he d i d n o t send l i t e r a t u r e t o 700 p r e v i o u s l y 
e l i g i b l e v o t e r s . The E l e c t i o n O f f i c e r ' s D e c i s i o n 
r e f e r r e d t o above l i s t s t h e number o f p r e v i o u s l y 
e l i g i b l e v o t e r s as 438. I n view o f t h e E l e c t i o n 
O f f i c e r ' s c o n c l u s i o n , t h i s d i f f e r e n c e i n numbers 
i s i m m a t e r i a l . 



r 

Page 13 June 14, 1991 
Mr. James E. T o l 
Mr. Gene E. Davis 
Kenneth DeVries, S e c r e t a r y - T r e a s u r e r 
IBT L o c a l 406 

l e t t e r t o L o c a l 406 dated May 22, 1991 r e q u e s t s l a b e l s 
" f o r t h e c u r r e n t a c t i v e membership.** (Emphasis added.) 
F u r t h e r m o r e , i t i s u n c l e a r whether L o c a l 4 06 c o u l d have 
p r o v i d e d a membership l i s t o r m a i l i n g l a b e l s f o r i n a c ­
t i v e members t h r o u g h t h e TITAN system even i f Mr. Davis 
had made such a r e q u e s t ; R e g i o n a l C o o r d i n a t o r James 
DeHaan was r e q u i r e d t o manually t y p e b a l l o t l a b e l s f o r 
t h e a d d i t i o n a l group o f p o t e n t i a l l y e l i g i b l e v o t e r s who 
were s e n t b a l l o t s . 

For a l l o f these reasons, i n c l u d i n g t h e u n t i m e l i -
ness o f t h i s p r o t e s t , t h e E l e c t i o n O f f i c e r d e n i e s t h i s 
a s p e c t o f Mr. Davis's p r o t e s t . 

C. A l l e g e d D e n i a l Of Access To Union 
B u l l e t i n ppards, 

By l e t t e r d a t e d May 22, 1991, L o c a l 406 S e c r e t a r y -
T r e a s u r e r Kenneth DeVries, i d e n t i f i e d i n t h e l e t t e r as 
"Delegate 'Team 406 S l a t e ' " asked a l l stewards and 
a l t e r n a t e stewards t o post a one page Teeun 406 S l a t e 
campaign l e a f l e t . The E l e c t i o n Rules endorse t h e use 
o f b u l l e t i n boards as a means o f communication about 
e l e c t i o n - r e l a t e d m a t t e r s . See A r t i c l e V I I I , S e c t i o n 
1 0 ( d ) . 

I n t h i s case, Mr. Davis a l l e g e s t h a t Mr. DeVries 
was accorded a p r i v i l e g e d e n i e d t o him. However, Mr. 
Davis p r o v i d e s no s u p p o r t f o r t h i s c o n t e n t i o n . W h i l e 
Mr. D a v i s does r e f e r t o a b u l l e t i n f r o m S p a r t a n S t o r e s 
10/ d a t e d September 22, 1989, which s t a t e s t h a t " u n i o n 
b u l l e t i n boards are l i m i t e d s t r i c t l y t o w r i t t e n com­
m u n i c a t i o n s which have been e x p r e s s l y a u t h o r i z e d by 
L o c a l 406," t h e r e i s no i n d i c a t i o n t h a t Mr. Davis ever 

10/ Presumably, Spartan S t o r e s was o n l y one o f t h e 
many employers whose stewards r e c e i v e d Mr. 
DeVries's r e q u e s t f o r p o s t i n g . Mr. Davis was 
f o r m e r l y employed a t S p a r t a n S t o r e s ; he was 
t e r m i n a t e d e a r l y i n 1990. 
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req u e s t e d t h a t h i s l i t e r a t u r e be p o s t e d on Union b u l ­
l e t i n boards, as Mr. DeVries d i d . I f Mr. D a v i s had 
made a r e q u e s t s i m i l a r t o t h a t made by Mr. DeVries 
and t h a t r e q u e s t was t r e a t e d d i f f e r e n t l y t h a n t h e r e ­
quest o f Mr. D e V r i e s , o r i f Local 406 o f f i c i a l s had 
r e f u s e d t o s a n c t i o n t h e p o s t i n g o f Mr. Da v i s ' campaign 
l i t e r a t u r e , t h i s a s p e c t o f h i s p r o t e s t m i g h t have had 
more m e r i t . See E l e c t i o n O f f i c e Case No. Post 16-
LU769-SEC, a f f i r m e d 91 Elec.App. 109. 

There i s no ev i d e n c e as t o whether Mr. DeV r i e s ' 
l i t e r a t u r e was i n f a c t w i d e l y posted, and t h e r e i s no 
evidence t o s u p p o r t a c o n t e n t i o n t h a t Mr. DeVries used 
undue i n f l u e n c e i n c a u s i n g h i s l i t e r a t u r e t o be p o s t e d . 
I n s t e a d o f s e e k i n g t o p o s t l i t e r a t u r e , Mr. D a v i s and 
h i s New D i r e c t i o n S l a t e communicated w i t h v o t e r s 
t h r o u g h a m a i l i n g and by access t o , and d i s t r i b u t i o n 
o f l i t e r a t u r e i n , p a r k i n g l o t s . 

For t h e s e r e a s o n s , i n c l u d i n g u n t i m e l i n e s s , t h e 
E l e c t i o n O f f i c e r d e n i e s t h i s aspect o f Mr. Da v i s ' s 
p r o t e s t . 

D. A l l e g e d M i s l e a d i n g Statements 
i n Campaign Meyatuxe 

I n h i s su p p l e m e n t a r y submission Mr. Davi s a l l e g e s , 
as d i d Mr. T o l i n h i s p r o t e s t o f May 28, 1991, t h a t t h e 
l i t e r a t u r e p r e p a r e d and d i s t r i b u t e d by t h e Team 406 
S l a t e , and p o s t e d on Union b u l l e t i n boards as d i s c u s s e d 
i n S e c t i o n C, above, was u n t r u t h f u l and d e l i b e r a t e l y 
m i s l e a d i n g . However, u n d e r l y i n g t h e Rules i s a f i r m 
p o l i c y a g a i n s t c e n s o r s h i p or t h e r e g u l a t i o n o f t h e 
c o n t e n t o f campaign l i t e r a t u r e . A r t i c l e V I I I , Section^ 
6(g) o f t h e Rules s p e c i f i c a l l y s t a t e s t h a t " [ t ] h e Union 
may n o t censor, r e g u l a t e , a l t e r o r i n s p e c t t h e c o n t e n t s 
of any c a n d i d a t e ' s campaign l i t e r a t u r e . The Union may 
not r e f u s e t o p r o c e s s o r d i s t r i b u t e any c a n d i d a t e ' s 
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l i t e r a t u r e on t h e b a s i s o f i t s c o n t e n t s . " T h i s p o l i c y 
r e f l e c t s t h e r i g h t o f u n i o n members t o engage i n v i g o r ­
ous i n t e r n a l u n i o n debate f r e e from t h e t h r e a t o f 
i n t e r n a l u n i o n d i s c i p l i n e f o r t h e i r campaign s t a t e ­
ments. See, e.g., Petramale v. Laborers L o c a l 17. 736 
F.2d 13 (2nd C i r . 1984); Semancik v. UMW D i s t r i c t 5. 
80 LRRM 3475 ( 3 r d C i r . 1972); S a l z h a n d l e r v. Caputo. 
316 F.2d 445 (2nd C i r . 1963). S i m i l a r l y , t h e U n i t e d 
S t a t e s Supreme Court has r e c o g n i z e d l a b o r d i s p u t e s 
" . . . a r e f r e q u e n t l y c h a r a c t e r i z e d by b i t t e r and extreme 
charges, c o u n t e r c h a r g e s , unfounded rumors, v i t u p e r a ­
t i o n s , p e r s o n a l a c c u s a t i o n s , m i s r e p r e s e n t a t i o n s and 
d i s t o r t i o n s . Old Dominion Branch No. 496 v. A u s t i n . 
418 U.S. 264, 272 (1974). 

Thus, t h e f a c t t h a t t h e campaign s t a t e m e n t s 
c o n t a i n e d i n t h e Team 406 S l a t e l i t e r a t u r e were 
a l l e g e d l y f a l s e , defamatory o r m i s l e a d i n g does n o t 
remove such l i t e r a t u r e f r o m t h e p r o t e c t i o n o f t h e 
i?ules. The model f o r f r e e and f a i r Union e l e c t i o n s 
i s t h a t o f p a r t i s a n p o l i t i c a l e l e c t i o n s . I n th o s e 
e l e c t i o n s , c o n t e s t a n t s a r e g e n e r a l l y a l l o w e d t o make 
whatever a s s e r t i o n , a l l e g a t i o n s , s t a t e m e n t s o f o p i n i o n 
o r a l l e g e d f a c t w i t h o u t l e g a l s a n c t i o n s f o r t h e i r t r u t h 
o r f a l s e n e s s . The c a r d i n a l p r i n c i p l e i s t h a t t h e b e s t 
remedy f o r u n t r u e speech i s more f r e e speech, w i t h t h e 
e l e c t o r a t e b e i n g t h e f i n a l a r b i t e r . 

Mr. Davis a l s o a g a i n r a i s e s t h e n o t i c e m a i l e d by 
t h e L o c a l Union t o i t s members a t t h e t i m e t h e b a l l o t s 
were m a i l e d f o r t h e second e l e c t i o n . That p r o t e s t was 
t h e s u b j e c t o f t h e E l e c t i o n O f f i c e r ' s d e c i s i o n i n E l e c ­
t i o n O f f i c e Case No. P-703-LU406-MGN. The E l e c t i o n 
O f f i c e r f o u nd no v i o l a t i o n o f t h e i?ules. To ensure, 
however, t h a t t h e members were n o t m i s l e a d o r confused 
as t o t h e reasons f o r a r e r u n e l e c t i o n , t h e E l e c t i o n 
O f f i c e r w r o t e t o each member, e n c l o s i n g a copy o f t h e 
Independent A d m i n i s t r a t o r ' s d e c i s i o n a f f i r m i n g t h e 
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copy o f t h e p r o t e s t must accompany t h e r e q u e s t f o r a 
h e a r i n g . 

Ver^ t r u l y y o u r s , 

i c h a e l H. H o l l a n d 

E n c l o s u r e 

MHH/ib 

cc: F r e d e r i c k B. Lacey, Independent 
A d m i n i s t r a t o r , IBT 

James DeHaan, Esq. 


